Calendar No. 1067 


82p CONGRESS ( REPOR1 


od N¢ ssi—ON 1 No. l 129 


4 1952 


OF MICH. 


EB 
A 


‘omm ttee on t] 


UNIV, 
f 
b. ,\ 


follow ing 


REPORT 


The Committee on the Judiciarv, to which was referred the bill 
(H. R. 3219) to confer jurisdiction upon the United States District 
Court for the Northern District of Texas to hear, determine, and render 
judgment upon the claim of Robert E. Vigus, having considered the 
same, reports favorably thereon, with amendments and recommends 
that the bill, as amended, do pass. 


PURPOSI 


The purpose of the proposed legislation, as amended, is to authorize 
the Bureau of Emplovees Compensation to consider F 


: uim for 
compensation filed on behalf of one Robert E. Vigus, who allegedly 
suffers from total and permanent disability incurred as a result of an 


accident during the course of medical treatment rendered him in an 


Army hospital in Japan. 


a Cl 


AMENDMENTS 


Strike out all after the enacting clause and insert in lieu thereof the 
following: 


That for the purposes of the administration of the nited States Employees’ 
Compensatior Act of September 7. 1916 (39 Stat. 742: 5 751) as amended, 
Robert E. Vigus. of Wiehita Falls, Texas, shi be held and considered to hay 
been an emplovee of the United States on | ne 1950, wit! 
the meaning of section 40 of that Aet 
Sac. 2. ¢ 


laim for compensation un¢ 
one vear after date of enactment of thi 


Amend the title so as to read: 
A bill for the relief of Robert E, Vigus. 
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The claimant in this case suffered a permanent and total disability 
when, during the course of a routine treatment in an Army hospital in 
Japan, and as a result of failure of responsible Army personnel to read 
a prescription properly, a 25 percent solution of silver nitrate was in- 
troduced into the claimant’s bladder. The Department of the Army 
acknowledges its responsibility for this accident and recommends an 
outright payment to the claimant in the amount of $25,000. 

The Bureau of Employees Compensation was unable to take action 
in the case because the claimant was paid from “nonappropriated 
funds’’ and therefore, was not considered an employee of the United 
States Government within the meaning of the Compensation Act. 

The House of Representatives, in seeking a solution to this problem, 
has approved amendatory language which confers jurisdiction on the 
District Court for the Northern District of Texas to consider the claim 
under the provisions of the Federal Tort Claims Act, under the theory 
that the measure of damages could be readily ascertained in such a law 
suit. The Senate committee, however, is of the opinion that a suit 
brought in the United States district court in Texas would leave the 
attorneys on both sides of the case, as well as the court, in a complex 
situation. The question necessarily would arise whether to apply the 
law of negligence as it is known in Japan, or the law of the State of 
Texas. ‘To permit suit in a Federal court in the United States, when 
the accident complained of occurred in a foreign country, is not a 
happy suggestion. 

The Senate committee is of the opinion that an outright lump sum 
payment is not the best solution in this case, since there seems to be 
no reliable means of determining the length of life left to this claim- 
ant. If he should die in the near future, the lump sum payment 
would presumably go to his estate and in no way benefit him. On the 
other hand, if the recommendation of the committee is adopted, he 
will receive regular monthly payments during the course of his lifetime 
as well as reimbursement of about $600 in medical expenses previously 
incurred by him, plus any additional medical and hospital care which 
he may require in the future. The committee believes that because 
of the mere technicality that he was not paid from appropriated funds, 
he should not be foreclosed from the benefits granted to regular 
Federal employees in the same or similar circumstances. 

Attached hereto and made a part of this report is the above-referred- 
to letter of the Department of the Army. further details are con- 
tained in House Report No. 1111, Eighty-second Congress, first ses- 
sion, and need not be reprinted here. 


DEPARTMENT OF THE ARMY, 
Washington 25, D. C., September 8, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cextuer: Reference is made to your letter enclosing a copy of H. R. 
3219, Eichty-second Congress, a bill ‘‘To confer iurisdiction upon the United 
States District Court for the Northern District of Texas to hear, determine, and 
render judgment upon the claim of Robert E. Vigus,”’ and requesting a report 
on the merits of the bill. 








ROBERT E. VIGUS 3 


This bill provides as follows: 

‘That jurisdiction is hereby conferred upon the United States District Court 
for the Northern District of Texas to hear, determine, and render judgment 
upon the claim of Robert E. Vigus, of Wichita Falls, Texas, for alleged personal 
injuries sustained as a result of an injection of 25 per centum silver nitrate instead 
of @ one-fourth of 1 per centum in the Tokyo Army Hospital, Tokyo, Japan, on 
June 2, 1950. 

“Src. 2. Suit upon such claim may be instituted at any time within one year 
after the enactment of this Act, notwithstanding the lapse of time or any statute 
of limitation. Proceedings for the determination of such claim, appeals therefrom, 
and payment of any judgment thereon, shall be in the same manner as in the cases 
over which such court hes jurisdiction under the provisions of section 1346 of 
title 28 of the United States Code.”’ 

It appears from the record of the Department of the Army that Robert E. 
Vigus was born in Galveston, Tex., on July 29, 1915; that he graduated from the 
North Texas State College in January 1940, with the degree of B. S.; that he was 
awarded an M. A. degree by George Peabody College, Nashville, Tenn., in August 
1940; and that in April 1942, he passed qualifying examinations for the degree 

Ph. D. at the last-named institution, but the Department is not advised as to 
whether such degree was ever conferred upon him. Mr. Vigus served in the 
United States Army during World War II both as an enlisted man and as a com- 
missioned officer. He was relieved from active duty in the Army as a captain 
in 1947, 

On October 5, 1949, Mr. Vigus was appointed an instructor in history and 
English, P—2, at the Eighth Army Educational Center, Seventh Infantry Division, 
at Camp Younghans (Jinmachi, Japan), APO 7-4, at a base salary of $3,727.20 
per annum, plus an overseas differential of 10 percent. On February 5, 1950, he 
was promoted to GS-9, at a base salary of $4,600 per annum, plus 10 percent 
overseas differential. 

In March 1948, Mr. Vigus was admitted to the Wichita Falls Clinic-Hospital, 
Wichita Falls, Tex., for an examination, complaining of a long history of “‘fre- 
quency, nocturia, pai n in the perineal and suprapubic areas, microscopic hematuria 
and extreme urgency.” It appears that he had been treated in the Army with 
little or no relief and his symptoms had continued to that time. According to 
Dr. J. R. Reagan, of Wichita Falls, an initial examination of Mr. Vigu 
capacity showed it to be 7 ounces, and also showed ‘‘a typical Hunner ulcer or an 
interstitial cystitis located in the superior posterior dome of the bladder just to 


s’ bladder 









the right of the midline.’ The ulcer was cauterized with high-frequency electric 
current, and periodic instillations of one-fourth of 1 percent mive r nitrate were 
carried out with definite improvement. His bladder capacity gradually increased 


l 
to 8 ounces, and he was symptom-free if he continued the treatments within 
2- to 3-week intervals. In astatement, dated January 25, 1949, Dr. Reagan said: 


‘The prognosis in Hunner ulcer or interstitial evstitis is rather poor some 
I b 

patients clear up spontaneously aiter quite a lengthy duration and others require 

treatment off and on for many years. There is no possibility of malignant degen 





eration of this lesion, but there is a long-lasting disability to the patient. W her 
a patient is under proper treatment, he is usually able to carry out a fairly norma 
existence and is not incapacitated to any great extent, although he is handicapped 
by his rather marked frequency of urination 

in June 2, 1950, while employed in Japan, Mr. Vigus went to the One Hundred 
and Seventy-second Station Hospital, at Sendai, Japan, for a genito-urinary 
consultation, where he was examined by Capt. Donald J. Strand, Medical Corps 
United States Army, who wrote out two prescriptions for use in his treatment. 
One prescription was for a 2 percent pontocaine solution, and the other was for 
a solution of one-fourth percent silver nitrate. The prescription for the ponto- 
caine solution was properly filled. The enlisted pharmacist who received the pre- 
scription for one-fourth percent soiution of silver nitrate misread it as calling for 
a 25 percent so ition of silver nitrate, and a solution of that percentage of silver 





nitrate was prepared by him and returned to Captain Strand, which hy ected 
into the bladder of tl , patie nt. As a result of the injection of this verv strong 
solution of silver nitrate Mr. Vigus was seriously and permanentiy injured 
Before a board of officers convened to investigate this incident. ( aptain Stran 
testified substantially as follow 


| was | olding reneral surgery, clinie or the 2d of June L950 al 1 a Mr. \ igus 
I 


who had been sent down from Jinmachi for a GU consultation came to the elinic 
during the regular elinie hours * * * JT understand that he had been seer 


by various doctors and presented a case of ji 


interstitial cystitis with freque 
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urination and a burning upon urination, In the letter {brought by Mr. Vigus 
from Dr. Reagan, hereinbefore mentioned] it was stated that periodically this man 
should be given one-fourth percent silver nitrate bladder instillations. He stated 


that in the past 6 or 7 months he had not had this done and usually when he let 


this go for that long a period his condition became more severe. I told him that 
it could be done here and he said that if it were 


lone he would to be assured 











( 
beforehand that a local anesthetic would be used. At 2 o'clock afternoon | 
wrote @& prescriptiol whi 1 have here : . . for both the pontocaine 
solution, 2 percent, and silver nitrate one-fourth perecent—90 ec. of each I sent 
the prescription down to the pharmacy with the ward man from ward | \bout 
15 minutes later I called the pharmacy and asked if the prescriptions were ready. 
Garza [Pfe Eliseo Garza, Jr.] answered and said that thev were i sent a man 
from the operating room dov after the pr ription, The patient was then 
ecatheterized with a small rubber catheter and at that time had considerable pain 
in just passing the catheter and it was my opinion that he had a k threshold 
for pal i started with an stillation of about one-half of the pontoecaine solution 
into his bladder, left it for about 5 minutes and let that run out by catheter 
1 then instilled one-half o e silver nitrat olution After fir tillatio a 
little bit of it ran back into the syringe and at that time I iticed that there was 
1 solid mate hi ooked like sma ilkv fleeks and remarked at the time 
that it appeared thi un had a disehar Che appearance of the s tio 
no indicatio of perce we s ng Iw i vd and it ed e remal 
O he s tio t | 1 j I hippie chlo i ( pia 
rsevere pa rider Beeca ( 1d | i ed helore ever Dp 
( ut te on t I se " ick to ward { ut | bladder 
it abo Bild Dp. 2 LT did m eC ! Mr. \ nore unt I 7 o clock 
t hie ( } | i ed it 1 ‘ is still comp f severe 
pain and | 1 L re eda ! r \) ! ! Cit erol and t a id ade 
thie tat i ( ! 1 ea 1 the pha if and 
questi ed 1 m i ot ! I i ( id ! HH i 1 2214 
rams silver I n 99 ec. wat 25 re solution it ul fo juarter 
I asked ! how to figure « peres i und i t he ! 
He wd ft { had ) ent | un 1! ourt Ll or I io-f hy 
f 100 per und had ed Sergea \I 1 Sergeant Mor \ 
tha is all 1 I tha he i jules L ¢ 
: abo 
Wi I ( i had ( é ce t 
10 O ( ) her an fre phar u 10 t 
know b a und ha oitle with tl vel of el ra 
perg t and the tha uc ) sed | ‘ ( 
offic before L 1 ved em from pharmacy \\ 
\\ ‘ i \I oO 7 5) ( tia re i i 1 | 
‘ ‘ ( a { ( d 
3 smount rho beh ; , ' Bond a. 
f the ( ii L 1 | ed | HH 
( ed Mai | eha \ 1 th Ca ul Hos} \ ) { 
( ( | Adder \ ( it 
re } i | } i ) re ) 
\ } i ( i ( l qj od | \ 
t! i ! to fl lo wd WV \ to 
\Iatsu ma J } x . 11 Wer Passe tr 10 of 
] ( 1 pee i 1 I I i 
I j ed iil ra Il ryt ( intr ( CuUli , { YP na is 
I ( I pa I { ‘ | haven't i thir 
airect boou ( i! 
Mr. \ as a ed | \ Hospital on June 3 rf \ ¢ 
ca List i ! ) 1A 1), 4 { E 
Mr. Vigsu ‘ iy . par ac f . 
| pat 1 | H red a Sey ( ts mn 
Hospita J ) ne 2 () complai of 1 irr ( t 
) OT t l ( ra rl pA \t Orie ] tre i is { - 
( ) 1 Sta ) H i be Uv i 1530 3100) t 
ed rn. ¢ ( rinar lad rand ut ra, a 1 { curred 
lise t j ! mm Of st tha ! i tra 
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June 24, 1950 Kxeellent progress Petient did t have nv reaction to 
CUSTOSCODY. Keeti f well and voiding treely | he dischareed on J Lti¢ 25 1950, 
Phe patient ws lischarged to duty 6 150 The patient was re- 
admitted to the Tokyo Army Hospital on 1950, wi omple f per 
sistent gross hematuriz, on ell specimens of discharge shortly after discharge June 
26, 1950 \lso complaints of increasing frequency and lower abdominal dis¢ 
fort, () Jul 20 1950. another evstoscopie exa nZtion wes pertormed () 
this ex ineti he bladder appeared generally nor lexeept fe are 
to the left of the midline in the dome of the bladder ich appes 1 papill 
1? ure i \ s ¢COvVe;re iw I el ts <4 nd nowe i ¢ bit I clive if 1 I 
VieV of the ft ha l l } pient eed ( ( hyle t ¢ i 
definitive surgery ¢ not lor .lignancies re rit his tv} { rey 
l W ft leeic i 1 t to temp t Dl p ! ( wa 
Live pi ie! { 1 { rl I { ner i , lt rie i ) t 
case could be done | ( rologist 
bir 7392, Ol vetin | ple id 
Patient to be \ usted te one of the inter 
Nin Vi is ( 4 41 ro! 2s _ ( t i 
\ l 25, 1950 i hereafter he sin ot ed ( r. J. R. Rea 
f Wichita, Falls, 4 
On Novemt 21. 1950, Dr. Owe ( Be 5 1A 
Force Base, Wicl | nitted the fol ( ‘ 
Vi ! I utsat itt Lr } 
() septe er 7 950. | § ed by My | } \ 
onsultsti ith Dr. J. R. R of W H \ 
Fall L eX 
\t e time when the 1 ient was fir ( ( { 
pein and frequeney of urine 1 ry 5 1 10 ‘ i { | 
patie s history and e clinical & ri { ‘ 
Tokyo Army Hospital, was reviewed ! 1 revealed patient ws 
treated at the One Hundred and S$ t\ is n H : ¢ J 
on Ju 2. 1950. he Ise { re irrenes f fre | | 
He had previously been ex: en Dr. J. R 
“On J 2 1950. a ! ( ! 
l I ) 1 ra » perce i t i ( 
| yitit i ! ror a I er i i ed 
0.25 nerce { \ } oO 1 } , ‘ 
! ition ¢ ne tr ‘ ra 
to the | ve \, } al ¢ ] O50 
i er ited tha a i tie | uriva it 
i irked I } i r 
OWCT ADCO i I a eC! ra i i i 
Lhe re ra ! A ( » Tye i 
at i rea ’ Lo O A LiOst il a d IU, A 
\ i> { \ t } a I ‘ t l i 
Phe yn in 1 , 
aled } f 0 a 
| } { » | ’ i j } ‘ 
( o Ar HH t ) 22. 1950 ( 
i f urina Uti 4 ( 
O} Was a nh pe rmed uw pan arr ’ i I i 
CT ( eral pa ‘ ( ( 
of iT 
| ont ( ¢ , ] ( ¢ fr 
if rnd lo bdo 0 4 7 1950. the . 
; ‘ d{ . l | h, I ( { W I . 
tel er | 50 ) fT f I i 
Re: wha asin Loni on fo ts 2 : 3 
Che patient lon September 7, 1951 
‘ TY er al » ‘ 7 ¥ I 
r > 1 10 ( | t wes ra 
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“Cystoscopy was done on September 7, 1950, at the Bethania Hospital. A No 
24 penendoscope was introduced easily into the bladder. Inspection of the blad- 
der revealed the entire lining to be grossly bloody and none of the normal markings 
could be identified. The bladder capacity on this examination was found to be 
approximately 1 ounce (normal, 15 ounces), and neither of the openings from 
the kidneys could be seen in the bladder. 

“Laboratory findings were reperted at Bethanis, Hospital as follows: 

“Urinalysis: Color, straw; chersecter, cloudy; pH, 5.5; specific gravity, 1.015 
suger, negetive; albumin, 1 plus; micro, WBC, many; epithelial cells, occesiona)| 

“Serology: Kahn, negetive; Wasserman, negetive. 

“Urine smear: Pus cells present, no bacteria. 

“Culture of urine: No growth after 24 hours. 

“Blood count: RBC, 4,490,000; WBC, 6,200; Hmg, 12.75 or 83 percent; color 
index, 0.9; basophiles, 1 percent; eosi., 7 percent; seg., 39 percent; lvm., 53 
pereent. 

“An intravenous urogram was made on September 6, 1950, at the Bethania 
Hospital. Both kidneys were seen to be situated normally, and there were no 
calcified shadows seen overlying the urinary tract which might be thought to be 
stones. Dye was excreted promptly following the intravenous administration of 
contrast media by both kidneys in good concentration, indicating that this 
patient had good kidney function. However, it was demonstrated that there 
was dilation of the ureters and of the kidney pelves of both sides, indicating 
obstruction at the uretero-vesical junction. This would indicate that there was 
some back pressure in both kidneys which was being caused by obstruction or 
compression of the ureters where they course through the bladder wall. 

“Diagnosis: (1) Interstitial cystitis, due to caustic chemical applied locally in 
the bladder. (Silver nitrate 25 percent solution.) (2) Bilateral hydronephrosis 
and hydroureter due to scarring of bladder wall. 

*Diseussion: It is believed that on the basis of these findings, it has beer 
adequately demonstrated that this patient suffered permanent irreparable damage 
to his bladder and kidneys due to the erroneous instillation of silver-nitrate 
solution (25 percent) at the One Hundred and Seventy-second Station Hospital 
in Sendai, Japan, on June 2, 1950. It is felt that these changes are permanent 
and are likely to be progressive. They are at this time severely disabling. It is 
further felt that with progressive dilation of the ureters and kidneys pelves that 
destruction of kidney tissue is almost a certainty, and that kidney function will 
sooner or later, be impaired to a point incompatible with life.”’ 

The Department of the Army recently requested a new physical examination ot 
Mr. Vigus by an Army medical officer in order to ascertain his present condition 
The Department was advised that Mr. Vigus had indicated a reluctance to underge 
further physical examination for the reason that such examinations were extremely 
painful and detrimental to his physical condition. This statement was confirmed 
by Dr. Owen C. Berg, who recommended that another examination be not per 
formed and suggested that a copy of his consultation report of November 21, 
1950, hereinbefore quoted, together with a report from Dr. Reagan, who had 
examined Mr, Vigus on April 10, 1951, be furnished. Dr. Berg, in a letter dated 
June 19, 1951, stated: 

“Tt is my opinion that the disability from whi¢éh Mr. Vigus suffers is the result 
of an accident which happened on June 2, 1950, at the One Hundred and Seventy- 
second Station Hospital, Sendai, Japan, and that this disability is total, progres- 
sive, and has a poor prognosis. Mr. Vigus suffers from a contracted, scarred 
bladder, the capacity of which at present is approximately 2 ounces, and whict 
has obstructed both kidneys with resulting hydronephrosis and hydroureter. — It 
has been my recommendation that Mr. Vigus submit to diversion of his urine from 
his bladder for the relief of his urinary obstruction. However, this operation, it 
many instances, has not been entirely satisfactory, and although the situation 
may be improved, there is a strong possibility that he may continue to be unabl 
to work and his life may actually be shortened. 

“T have personally seen Mr. Vigus again in the past 3 days, and consider that 
further examination, including cystoscopy is contraindicated at this time.”’ 

Dr. Reagan, in his report, dated June 18, 1951, hereinbefore mentioned, stated: 

“On April 10, 1951, repeat intravenous urograms were made and compared wit! 
previous films, which disclosed very definite improvement in his bilateral hydro- 
nephrosis and hydroureter. I would say that there has been a 25-percent decreas 
in the size of his renal pelves and ureters, and drainage from eact 
definitely improved 


1 ureter seem 
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‘‘His bladder capacity remains at about 2 ounces during the daytime, but he is 
totally incontinent at night and wears an incontinent clamp. He is able to go 
from 1 to 2 hours during the day without voiding, depending upon his fluid intake. 

“At the present time, his urine is microscopically negative, which, to me, 
constitutes the most noteworthy improvement in his condition. Previously he 
has been carrying a very heavy mixed infection with gross pyuria. 

“T would consider him totally and permanently disabled.”’ 

Mr. Vigus has furnished the Department of the Army with receipted bills which 
show that he has incurred expenses in the amount of $625.02 for medical and 
hospital treatment since he returned to the United States in August 1950. It 
appears that his only dependent is his invalid mother, Mrs. Nina B. Vigus, 61 
years of age, who is entirely dependent upon him for her support. 

Immediately prior to Mr. Vigus’ employment by the Army he was a professor 
at Hockaday College, Dallas, Tex., where he received a salary of $4,000 per an- 
num, At the time of his injury on June 2, 1950, it appears that he was receiving 
compensation as an emplovee of the Army in the aggregate amount of $6,100 per 
annum, which included $1,500 rental and subsistence allowances. It appears that 
he was paid such compensation up to September 1, 1950, when he ceased to be an 
employee of the United States. 

A claim filed by Mr. Vigus with the Bureau of Employees’ Compensation for 
compensation under the United States Employees’ Compensation Act of Sep- 
tember 7, 1916 (39 Stat. 742; 5 U.S. C. 751), as amended, was rejected by said 
Bureau on February 16, 1951, for the reason that since the claimant was paid from 
nonappropriated funds he was not a civil employee of the United States within 
the meaning and purview of said statute. 

The board of officers which investigated this case, in its report, dated June 17 
1950, found, in pertinent part, as follows: 

“1. That Capt. Donald J. Strand, MC, wrote a bona fide prescription for 
one-fourth percent solution silver nitrate and submitted it to the pharmacy for 
filling. He then instilled what he thought to be one-fourth percent solution silver 
nitrate into the urinary bladder of a Mr. Vigus, DA civilian, the solution later 
being discovered to be 25 percent silver nitrate. The appearance of the solution 
was no indication of its percentage strength. That Captain Strand then exhausted 
all medical means available to counteract any ill effect produced by the 25-percent 
solution of silver nitrate. That Captain Strand is not directly responsible for 
this incident. 

“2. That Capt. John C. Delahunt, pharmacy officer, One Hundred and Seventy- 
second Station Hospital, was on official TDY at Sapporo, Hokkaido, Japan, on 
June 2, 1950; that Captain Delahunt considered Private First Class Garza capable 
of filling all prescriptions except narcotics; that he considered Garza as competent 
as 40 percent to 50 percent of all military personnel working in Army pharmacies; 
that Captain Delahunt considered Sergeant First Class Morris as NCO in charge of 
the pharmacy although according to his own statement (Captain Delahunt’s) it 
was never made completely clear to individuals concerned; and that Captain 
Delahunt was in no way connected with this incident, although he is the responsi- 
ble pharmacy officer. 


* * * * * * * 


“6. That Pfe Eliseo Garza, Jr., received and compounded a prescription on 
‘une 2, 1950, for one-fourth percent silver nitrate solution; that he marked the 
label one-fourth percent silver nitrate and placed a poison label on the bottle, 
that he attempted to remove any doubt in his mind about the prescription by 
asking Sergeant Morris; that he states that sergeant calculated the percentage 
problem and arrived at the same result, i. e., 22.5 grams of silver-nitrate crystals 
required to fill the prescription, and he then proceeded to fill the prescription 
using that amount and thought no more of it because Sergeant Morris told him he 
(Garza) was right; that he did not call the doctor about the prescription because 
Sergeant Morris had told him he (Garza) was right. [Sergeant Morris denies 
calculating the percentage. | 

“7. That a discrepancy exists between the testimony of Private First 
Class Garza and Sergeant First Class Morris relative to what actually tran- 
Spire Fee, 

“8. That Private First Class Garza is responsible for the compounding and dis- 
pensing of the prescription for silver nitrate; that Private First Class Garza was 
under the direct supervision of Sergeant First Class Morris and Sergeant Eller; 
that Sergeant First Class Morris failed in his responsibility during the computa- 
tion of the amount of silver nitrate required for the prescription; that Sergeant 
Eller failed in his responsibility during the actual compounding of the preseription.”’ 
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The evidence in this case clearly establishes that the injury sustained by Robert 
Kk. Vigus on June 2, 1950, was caused solely by the negligence or ine xperience of 
pharmacy personnel of the United States Army at the One Hundred and Seventy- 
second Station Hospital, Sendai, Japan, who prepared or were concerned in the 
preparation of the silver-nitrate solution which was injected into the bladder of 
said claimant. Such personnel were members of the United States Army and at 
the time of the preparation of said silver-nitrate solution were acting within the 
scope of their employment as soldiers. The Department of the Army, therefore, 
believes that the claimant should be compensated in a reasonable amount for the 
damages sustained by him as a result of his injury. 

The Federal Tort Claims Act (60 Stat. 848; 28 U.S. i 931), as revised and 
codified by the act of June 25, 1948 (62 Stat. 933; 28 U. . ©, 1346 (b)). and as 
amended by the act of April 25, 1949 (63 Stat. 62), ee rizes suits against the 
United States on certain tort claims arising on or after January 1, 1945. How- 
ever, that statute, both as originally enacted and as ame ended, specific ally provid es 
that the provisions thereof ‘‘shall not apply to * any claim arising in 
a foreign country.” As the claim of Mr. Vigus arose in a foreign country he has 
no right under the Federal Tort Act, as amended, to maintain a suit against the 
United States for the damages which he has sustained. There is no other 
statute under which he may obtain relief. 

The Department of the Army is opposed to the enactment of H. R. 3219 in 

nt form for the reason that it would confer jurisdiction upon a Federal 
letermine, and render judgment upon a tort claim arising in a for- 
thus granting to this claimant a right denied to all other persons in 
circumstances. Inasmuch as the evidence of record is clear both as to the 

of the injury of the claimant and the nature and extent of such injury, 

may readily be disposed of by a cash appropriation by the Congress 

for his relief. Such action will save both the claimant and the Government the 


time and expense involved in a suit in court. 
Considering the age, education, occupation, and earning capacity of the claim- 
t the time of his injury, the pain and suffering he has undergone, the medical 
hospital expenses he has incurred and will doubtless continued to ineur for 
rest of his life, and the extent and gravity of his disabi.ity, which appears to 
permanently incapacitated him for any gainful employment, the Depart- 


of the Army is of the view that an award of $25,000 would constitute a fair 
settlement for all of the damages sustained by the claimant as the 
ir The Department, therefore, would have no objection to 
of this bill if it should be amended so as to provide for an award 
t in that amount 
is favorably considered by the Congress, it is recommended that 
und text thereof be amended to read as follows: 


‘A BILL For the relief of Robert E. Vigus 


and House of Representat 
Lone ! ( S ed." at the secretary of the 
hereby, authorized and directed t av, out of any money in the 

otherwise appropriated, to Robert E. Vigus, of Wichita Falls, Texas, 
$25,000, in full settlement of all claims against the United States, arising out of 
his pe rsonal myury on Jin e a L950, as the result of his having received an injection 
of a solution of 25 per centum silver nitrate while a patient at the 172d Station 
Hospital of the United States Army at Sendai, Japan, which solution had been 
prepared erroneously at the pharmacy of said hospital: Provided, That no part 
of the amount appropriated in this Act in excess of 10 per centum thereof shall be 
paid or delivered to or received by any agent or attorney on account of services 
rendered in connection with this claim, and the same shall be unlawful, any 
act to the contrary notwithstanding. Any person violating the provisions 
\ct shall be deemed guilty of a misdemanor and upon conviction thereof 

» fined i i sum not exceeding S1,000 ei 
Bi ire of the Budget advises that there is no objection to the submission 
; this report 
Sincerely yours, 
ARCHIRALD S. ALEXANDFR, 

Acting Secreta 1 of the Ar? 





